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 [4] “beneficially entitled”, [5] “beneficially owned” [6] and 
“beneficial interest”. [7] These terms are all variations of the 
notion of beneficial ownership.

The OECD Model does not define the term “beneficial 
owner”. Ever since the introduction of the term in the Model 
of 1977, its meaning has been a topic of debate. For instance, 
at the 1998 International Fiscal Association Congress in 
London, the topic of discussion in one of the seminars was 
“The Concept of Beneficial Ownership in Tax Treaties”. [8] 
The first question raised in that seminar was, “Should the 
domestic law of the contracting state be referred to under 
article 3(2) of the OECD Model to understand beneficial 
ownership, or does the context of articles 10, 11 and 12 of the 
OECD Model require that beneficial ownership be interpret-
ed as a concept of international tax language, which is 
separate from domestic law?” The second issue was, “If the 
concept of beneficial ownership is not seen as a reference to 
domestic law, then how should the concept be interpreted? 
What then is beneficial ownership?” [9]

The 2002 OECD report on restricting the entitlement of 
treaty benefits [10] discusses the background of the amend-
ments in the commentaries on articles 10, 11 and 12 of the 
Model adopted on 28 January 2003. In this report, the OECD 
Committee on Fiscal Affairs expressed the opinion that the 
difficulties in interpreting and applying the concept of 
beneficial ownership had arisen because of the absence of an 
extensive clarification of the concept. [11] On 29 April 2011, 
the OECD Committee on Fiscal Affairs published a 
discussion draft that proposed changes in the official 
commentaries on articles 10, 11 and 12 with an aim of 
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Most countries tax income on the basis of both residence and 
source. As a result, cross-border transactions may be taxed 
twice, both in the source country and in the country of 
residence. This phenomenon is known as “double taxation”. 
Countries may avoid this problem either unilaterally by 
legislation that relieves certain income from tax or bi-lateral-
ly (or multi-laterally) by entering double taxation treaties [1] 
with countries with which they have trading or investment 
relationships. Such treaties almost invariably contain articles 
that address the taxation of dividends, interest, and royalties 
(commonly collectively known as “passive income”), which 
flow from a source in one treaty partner to a resident in the 
other treaty partner. Tax treaties usually operate by partially, 
or fully, exempting passive income from withholding tax 
imposed by the source country. Treaty partners intend that 
treaty benefits should be granted to their residents, not to 
residents of non-contracting states. Moreover, they intend 
benefits to be granted to persons who enjoy the benefits, not 
to an artificial entity that is interposed in a stream of income. 
A question that arises from this framework is whether 
residents of treaty partners who receive passive income 
qualify for this reduction in withholding tax. 

Most countries that negotiate double taxation agreements 
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